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EPA’s Proposed Mandatory Greenhouse Gas Reporting Rule 

On April 10, 2009, the U.S. Environmental Protection Agency (EPA) published draft regulations 

(40 C.F.R. Part 98) proposing a mandatory federal greenhouse gas (GHG) reporting program.
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EPA Administrator Lisa Jackson has stated that the mandatory GHG reporting program will be 

used to assist in the development of climate policy. Under EPA’s proposal, facilities annually 

emitting more than 25,000 metric tons of carbon dioxide (CO2) or CO2 equivalents would be 

required to begin collecting GHG emissions data on January 1, 2010, and submit annual reports 

starting in 2011. Once a facility has met the GHG reporting requirements in one year, that 

facility must continue to report GHG emissions in future years, even if the applicability 

requirements are not met in future years. 

 

EPA estimates that 30,000 facilities will have to determine whether they have to report GHG 

emissions, including some small businesses in various sectors. Of those, EPA predicts 

approximately 13,000 facilities will meet the threshold and have to report. EPA’s regulations 

would apply to a wide variety of sources including power plants, cement producers, electronics 

manufacturing, lime manufacturing, petroleum refineries, municipal landfills and manure 

management systems. Even if a facility is not included within a source category, it may still be 

subject to the proposed rule under certain circumstances if it operates boilers, stationary engines, 

process heaters, combustion turbines or other fuel combustion equipment.     

 

EPA does not propose delegating authority for the reporting program to the states under section 

114(b) of the Clean Air Act (CAA). However, it foresees a role for the states in educating 

facilities and ensuring compliance. In addition, EPA hopes to work with states to harmonize data 

management among the federal requirements and existing state or regional requirements. 

 

The proposed rule incorporates the CAA penalty provisions should the facility fail to:  (1) report 

GHG emissions; (2) collect data needed to calculate GHG emissions; (3) continuously monitor 

and test as required; (4) retain records needed to verify the amount of GHG emission; and (5) 

calculate GHG emissions. 40 C.F.R. Part 98.8. Any such violation can subject the facility to 

potential civil and criminal penalties, with each day of a violation constituting a separate 

violation.   

 

EPA’s Proposed Endangerment Finding 

On April 24, 2009, EPA published its Proposed Endangerment and Cause or Contribute Findings 

for Greenhouse Gases under the Clean Air Act which addresses the risk posed to human health 

by GHGs.
2
 If finalized (as expected), the finding will have a significant effect across the 

                                                 
1
 A copy of the proposal can be found at www.epa.gov/climatechange/emissions/ghgrulemaking.html. The proposed 

rule is open for public comment until June 9, 2009. 74 Fed. Reg. 16447 (April 10, 2009). 
2
 A copy of the proposed endangerment finding is available at www.epa.gov/climatechange/endangerment.html. The 

proposed endangerment finding is open for public comment until June 23, 2009. 74 Fed. Reg. 18886 (April 24, 

http://www.epa.gov/climatechange/emissions/ghgrulemaking.html
http://www.epa.gov/climatechange/endangerment.html


economic spectrum, affecting transportation, power plants, oil refineries, cement plants and other 

manufacturers, as well as consumers. Such a finding will pave the way for regulation of carbon 

dioxide, methane, and other GHGs under the CAA. While environmental action groups are 

hailing the endangerment finding, a representative of the United States Chamber of Commerce 

has stated that an endangerment finding would automatically provoke a tangle of regulatory 

requirements for businesses, large and small. 

 

In 2007, EPA prepared an endangerment proposal in response to President Bush’s directive to 

initiate GHG regulations for new motor vehicles under the CAA, which was in response to the 

Supreme Court’s decision in Massachusetts v. EPA.
3
 EPA was proposing a positive 

endangerment finding for public welfare. EPA made no endangerment proposal for public health 

either way. EPA withdrew the proposal following passage of the Energy Independence and 

Security Act.  

 

According to EPA, its proposed endangerment finding will represent a complete response to 

Massachusetts v. EPA. The endangerment finding proposes:  (1) a definition and scope of “air 

pollution” (i.e., the total collective elevated concentration of six GHGs - carbon dioxide, 

methane, nitrous oxide, sulfur hexafluoride, hydrofluorocarbons, and perfluorochemicals in the 

atmosphere); (2) a positive endangerment finding for both public health and welfare in the 

United States and internationally; (3) a definition of “air pollutants” (the collective group of six 

GHGs); and (4) a criteria and test for “cause or contribute” in Section 202 (to be left to the 

Administrator’s discretion).   

 

According to EPA: “In her judgment, the Administrator may decide that emissions from the 

relevant source(s) do not contribute if they are de minimis or miniscule or insignificant.” The 

Administrator has concluded, 

 

This is not a close case in which the magnitude of the harm is 

small and the probability great, or the magnitude large and the 

probability small. In both magnitude and probability, climate 

change is an enormous problem. The greenhouse gases that are 

responsible for it endanger public health and welfare within the 

meaning of the Clean Air Act. 

 

74 Fed. Reg. 18904.   

                                                                                                                                                             
2009). EPA held public hearings on the proposed endangerment finding on May 18, 2009 in Arlington, Virginia, and 

on May 21, 2009 in Seattle, Washington. 
3
 The CAA states, “The Administrator shall by regulation prescribe … standards applicable to the emission of any 

air pollution from any class or classes of new motor vehicles or new motor vehicle engines, which in her judgment 

cause, or contribute to, air pollution which may reasonably be anticipated to endanger public health or welfare.” 

Section 202 of the CAA, 42 U.S.C. § 7521(a)(1) (emphasis added). In 1999, EPA received a petition to regulate 

GHG emissions from new motor vehicles and engines under the CAA. EPA denied the petition and in 2005, the 

D.C. Circuit Court upheld EPA’s denial. In 2007, the Supreme Court rejected EPA’s reasons for denying the 

petition, stating that CO2 meets the CAA definition of an air pollutant and that EPA must base its decision on the 

criteria in the CAA (e.g., whether there is endangerment or not as a result of GHG emissions from new motor 

vehicles, or whether scientific uncertainty precludes EPA from making a reasoned judgment). Massachusetts v. 

EPA, 549 U.S. 497 (2007). 



 

EPA has said it will move forward with regulation under the CAA if Congress fails to enact 

GHG regulation first. EPA would focus proposed GHG emissions regulations on sources that 

emit more than 25,000 tons per year. Senator John Barrasso (R-WY) recently stated that GHG 

regulation by EPA would bring more than 1 million sources under CAA regulation for the first 

time. The Administrator said that EPA would use common sense and would start with the biggest 

sources before looking to the smaller ones. It is likely that environmental groups would 

challenge any EPA effort to limit the scope of regulation in this way. 

 

Cap and Trade 

It is becoming more and more likely that the United States will establish some type of cap and 

trade system to control GHG emissions. In such a system, total emissions from regulated sources 

are capped at an annual level that declines over time. Covered sources are required to obtain 

allowances each year, sufficient to cover their emissions in that year. The total volume of 

allowances available in a given year equals the emissions cap for that year. If the program is 

based on accurate emission estimates, then achieving the emission reductions is relatively 

straightforward; they come about by shrinking the cap. The challenge is the associated costs. 

 

President Obama has called for an economy-wide cap and trade program to reduce GHG 

emissions by 14 percent from 2005 levels by 2020, and 83 percent by 2050.
4
 He also supports a 

distribution of all emission allowances through an auction process, but is flexible on that and 

other policy issues if it means getting mandatory caps on U.S. GHG emissions passed by 

Congress. On May 20, a presidential advisory panel endorsed a cap and trade approach to 

reducing GHG emissions, saying such a program would “create massive new markets for energy 

efficiency and renewable energy by setting a market-based price on carbon.” The Obama 

Administration has focused largely on regulating electric utility companies and the broader 

manufacturing sector. EPA’s recently proposed GHG reporting rule, though, has a far greater 

reach.   

 

It is not clear how Congress will ultimately go about regulating GHGs. Democrats in Congress 

who support climate change legislation this year are divided over the best way to move forward. 

Some favor a stand-alone cap and trade bill, while others would combine cap and trade with 

other climate legislation.   

 

EPA Administrator Lisa Jackson told a Senate Appropriations subcommittee on May 13, that 

both she and President Obama would prefer congressional passage of legislation for an emissions 

cap and trade system to EPA regulation to control greenhouse gas emissions. Representative 

John Dingell (D-MI), on the other hand, has suggested that the Obama Administration should 

draft its own climate change legislation as a guidepost for congressional action. Dingell 

commented that “Congress needs some kind of tool” from the Administration before it can 

proceed. However, his colleagues are not waiting. 

                                                 
4
 “When it comes to cap and trade, the broader principle is that we’ve got to move to a new energy era, and that 

means moving away from polluting energy sources towards cleaner energy sources. That is a potential engine for 

economic growth. I think cap and trade is the best way, from my perspective, to achieve some of those gains because 

what it does is it starts pricing the pollution that’s being sent into the atmosphere.” President Obama in his televised 

news conference on March 24, 2009. 



 

On May 15, the House Energy and Commerce Committee released a 932-page bill which 

combines energy and climate change policy, and includes measures to promote renewable 

energy. The bill was a result of months of negotiations between the primary drivers, 

Representative Henry Waxman (D-CA), the Chairman of the House Energy and Commerce 

Committee, and Representative Edward Markey (D-MA), as well as a group of about a dozen 

moderate and conservative lawmakers. The Energy and Commerce Committee approved the bill 

on May 21. It is now headed to several House committees and then a House floor vote.
5
 In the 

Senate, Majority Leader Harry Reid (D-NV) has called for pairing climate change and energy 

legislation, a package that he hopes to bring to the Senate floor before the August recess. 

 

Designers of the federal program will likely look to existing cap and trade programs, such as 

those established under the Kyoto treaty (to which the United States is not a party). Closer to 

home, Eastern states conducted their first auction to allocate power plant GHG emissions 

through the Regional GHG Initiative last year. Western states are also creating an economy-wide 

regional cap and trade program that includes an auction system, but allows it to be phased in over 

time. 

 

What This Means to You 

There will most likely be an economy-wide program to regulate GHGs under the Clean Air Act, 

unless Congress enacts legislation directing otherwise. Even if Congress is successful in passing 

legislation, it will probably not reduce the scope of regulation in any significant portion or 

eliminate costs. GHG emissions reporting requirements will require additional efforts and costs 

on almost all industrial and commercial sectors. Without legislation, new source review 

requirements, stationary source emissions standards, and requirements for national ambient air 

quality standards will follow, which will likely include cap and trade features. 

 

Those organizations that are facing regulation should definitely begin preparing for change. 

Environmental personnel should review the proposed reporting rule to determine (1) what 

facilities will be required to report; (2) whether the organization should prepare comments to 

seek to change the requirements; and (3) what will need to be done to ensure compliance with 

the reporting rule. Affected companies should ensure that any early GHG reductions are reported 

in one or more of the registries that have already been established. Finally, publicly traded 

companies should review their GHG emissions reporting requirements in light of the recent 

proposals, and assess the implications on their reporting requirements under securities laws. 
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5
 The bill matches the long-term target proposed by President Obama, an 83 percent GHG reduction by 2050 from 

2005 levels. But the bill calls for a 20 percent cut in emissions by 2020, compared with Obama’s 14 percent cut over 

that period. Instead of auctioning 100 percent of emission allowances, followed by distribution of the auction 

proceeds to various programs, the measure calls for auctioning only about 15 percent of allowances initially. The 

remainder would be distributed for a variety of purposes, including consumer protection, investments in energy 

efficiency and clean energy technologies, as well as other public purposes.  
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 This material is being transmitted for informational purposes only and is not intended to be, nor should it be 

considered legal advice. You should consult an attorney to confirm the current laws and how they may apply to your 

particular situation.  

 



Contact Info 

If you have any questions, please contact one of the following attorneys: 

 

Kansas City 

W.C. Blanton - 816.983.8151 

 

St. Louis 

Jane Fedder - 314.480.1846 

John Collins - 314.480.1644 
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